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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE: ROUNDUP PRODUCTS MDL No. 2741
LIABILITY LITIGATION

PLAINTIFFS’ REPLY IN
OPPOSITION TO ADMINISTRATIVE
MOTION TO FILE UNDER SEAL
This document relates to all cases AND RELATED MOTION TO
MAINTAIN CONFIDENTIALITY

Introduction
Monsanto needlessly requests relief from this Court to maintain confidentiality over a number of
documents attached to Plaintiffs’ response to Pretrial Order No. 8 (“PTO 87). In its February 13, 2017
Response, Monsanto made two requests: (1) that the Court allow nine (9) documents and a portion of
Donna Farmer, PhD’s deposition testimony to remain under seal; and (2) that the Court enter an order
prohibiting Plaintiffs from attaching discovery documents to “motions or other filings” regarding
discovery or case management issues absent a specific request from the Court.! To be clear, this request

by Monsanto even includes documents not designated confidential. Monsanto’s request that the Court

! This Motion violates local rule Civ.L.R. 7-2 and is not properly before the Court.
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limit or prohibit Plaintiffs’ ability to use documentary evidence to support theiprosecution of this matter
5 [ is offensive, violates Plaintiffs” due process,and is a red herring meant to distract the Court fram the real
3 [lissue: Monsanto has designated over 85% of it s documents confidential ( thousands of which are

4 [ wrongfully designated and are embarrassing or demonstrate company misconduct) and Monsanto wants
to keep those non-confidential documents hidden from the public. Last week, and in complete contrast
to the negotiated Protective Order, Monsanto created the term “litigation need” and filed a discovery
letter requesting that Plaintiffs only be allowed to challenge confidentiality designations after proving a
“litigation need.” Now, Monsanto has taken its request even further and 1s requesting the Court prohibit
10 [ Plaintiffs from attaching any documents produced in discovery (whether designated confidential or not
11 | and whether produced by Monsanto or nof) to any “motion[] or other filing[] regarding discovery or case

12 management issues.” See, Proposed Order Dkt. 143-2. This request is transparent and for the reasons

13 .
set forth below, this Court should deny both of Monsanto’s pleas.
14
A. Plaintiffs’ Exhibits Are Not Confidential and Are Directly Responsive to PTO 8
15
16 Plaintiffs’ use of exhibits to support their response to PTO 8 is specifically responsive to the

17 Court’s directive that the parties “submit briefing discussing: (1) whether alleged flaws and/or biases in
18 [ EPA or IARC methods, studies, reports, or conclusions are relevant to general causation; and (2) if so,

19 [ what material is needed to assess allegations about those flaws and/or biases.”Dkt. 120. Thus, Plaintiffs

20l submitted exhibits to support factual state ments that, if left uncited, could be considered baseless, thus

21, . - . . -
hindering Plaintiftfs’ arguments. Moreover, and contrary to Monsanto’s accusations, in deciding to use

22
each exhibit, Plaintiffs considered and accounted for Monsanto’s right to maintain confid entiality over
23

24 trade secrets and other confidential business information.

75 As set forth fully in Plaintiffs’ PTO 8 briefing, the exhibits are directly relevant to bias in EPA’s
26 [ methodology because they show Monsanto engaging in a pattern of selective submission of information,

27 | ghostwriting, and other efforts that injected biases or flaws into EPA’s review of glyphosate. On the
28

Andrus Wagstaff, P.C.

other hand, Monsanto frames the Court’s PTO 8 inquiry as a “purely legal question”despite the fact that
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the inquiry necessary called for a discussion of  alleged “flaws and/or biases” in IARC or EPA’s
“methods, studies, reports, or conclusions”—proof of which requires a factual showing.

Thus, Monsanto reads the Court’s inquiry contained in PTO 8 too narrowly. The question
presented is whether: “alleged flaws and/or biases in EPA or IARC methods, studies, reports, or
conclusions are relevant to general causation . . . .” See PTO 8. As argued in Plaintiffs” PTO 8 Briefing,
TARC’s analysis is tantamount to a general causation analysis, while EPA’s conclusions are limited to a
“risk assessment.” Plaintiffs are entitled to explain why they are making this assertion; in fact, the Court
specifically requested briefing on this issue. Each and every exhibit attached by Plaintiffs to its PTO 8
Briefing is directly relevant to Plaintiffs’ argument. Contrary to Monsanto’s assertion, Plaintiffs did not
opportunistically attach documents for the sole reason of harassing or prejudicing Monsanto; but rather,
selectively chose documents in support of their argument. By way of example, Monsanto argues that
Plaimtiffs’ Ex. 9, comprised of two email chains, should remain under seal because they show
“employees strategizing regarding a potential meeting with the [EPA]” and “[p]ublic disclosure of this
document would cause harm to Monsanto by revealing Monsanto’s internal strategies and processes for
assessing potential scientific and regulatory actions and its approach to communications with the EPA.”
Dec. of Robyn D. Buck at 4, 9 6 [Dkt. 143-1].

Putting aside that communications with a federal agency should not be confidential, and ontrary
to Monsanto’s characterization of Ex. 9, this email chain actually shows that the EPA requested
Monsanto submit additional studies regarding glyphosate because the EPA was concerned about flaws
in its pesticide registration analysis following IARC’s classification of glyphosate as a 2A carcinogen.
There is nothing confidential about this request from EPA nor is there any reason to think that public
disclosure of any such a request directed toward Monsanto would cause it competitive harm. Here,
Monsanto cannot even credibly claim the documents are embarrassing, let alone prejudicial. Most
importantly, this document is germane to Plaintiffs’ PTO 8 argument that EPA’s m ethodology and

conclusions are fundamentally unsound in contrast with those of TARC. As such, the Court should reject
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Monsanto’s arguments that documents attached to Plaintiffs’ PTO 8 Briefing are “irrelevant” or
“tangential.” Monsanto’s argument that the documents are tangential is especially perplexing given the
Court specifically requested the briefing submitted by Plaintiffs. See PTO No. 8.

In any event, the legal authority cited by Monsanto in support of these arguments is readily
distinguishable as in those cases, the sealed documents were, in fact, tangential to the litigationSee, e.g.,
Barnes v. Hershey Co., 2015 WL 1814293, at *2 (N.D. Cal. Apr. 21, 2015) (declining to seal certain
documents and sealing documents containing confidential, trade seret information because the litigation
was centered around an employment dispute). In fact, in Hershey, the court could find no “compelling
reasons” to seal performance reviews and termination decisions as they were central to plaintiff’s claims
and because the “privacy interests were minimal and [] the public’s interest in the disclosure of these
documents for the legitimacy of the judicial process [was] heightened.” Id.

Here, it is clear that Monsanto is opposed to making these documents public because some
documents may be embarrassing or evidence company wrongdoing. However, as this Court has noted,
that is not enough , and Monsanto is unable to cite a single case in which such a justification, without
more, has been accepted by a court. See, January 27, 2017 Transcript of Proceedings, 12:8 -13, Ex. 1.
Rather, as in Hershey, documents related to flaws or bias in EPA methodology are central to Plaintiffs’
allegations, and are certainly central to the Court’s inquiry laid out in PTO 8§; and therefore, are n ot
properly shielded from public view. The public’s interest in these documents is “heightened.” As such,
the Court should disregard Monsanto’s arguments insofar as they allege Plaintiffs” documents attached
to their PTO 8 Briefing are “irrelevant” or “tan  gential.” These documents are directly related, and

necessary, to providing the response requested by the Court.?

2 The “tangential” analysis is not the proper analysis anyway, as the Parties have already stipulatedtoa de -
designation challenge process. See, Joint Discovery letterfiled on February 10, 2017 regarding the dedesignation
of “confidential” documents. Plaintiffs incorporate their portion of that joint letter as if fully set forth hereinDkt.
140.

* Defendants also argue the Court could simply strike Plaintiffs’ exhibis. In support of this proposition, they cite
a case in which the Court struck exhibits after finding the associated brief moot. Def.’s Resp. at 3 -4. Here, the
Court sua sponte requested the PTO 8 briefing, so it is unlikely the Court will determine that the briefing is now

Page 4 of 13
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Finally, Monsanto’s reliance upon  Seattle Times Co. v. Rhinehart 467 U.S. 20,33 (1984)

5 [ remains misplaced as the parties have negotiated and agreed to a Protective and Confidentiality Order.
3 [ No matter how Monsanto attempts to make an end -run around this bargained for agreement, the Court
4 [ should not allow Monsanto to continue abusing the Protective Order because they now have buyer’s
remorse. Here, the Protective Order “does not confer blanket protections on all disclosures or responses
to discovery and [] the protection it affords from public disclosure and use extends only to the
information or items that are entitled to confidential treatment under the applicable legal principles”
Protective and Confidentiality Order at § 2 (emphasis added), Dkt. 64. In other words, the parties have
10 [ already considered whether non -confidential information will be subject to public disclosure, and the

11 || Court ordered in the affirmative.

12 For these reasons, as explained more fully herein, Plaintiffs respectfully request that the Court
13 deny Monsanto’s request to keep documents attached to Plaintiffs” PTO 8 briefing under seal.

1 B. Monsanto Is Already Litigating The Case In The Court Of Public Opinion

12 A significant portion of Monsanto’s brief argues “irreparable harm” if non-confidential

17 documents are made public, and accuses Plaintiffs of engaging in ‘trial by press.” In truth, it is Monsanto
18 [[who is attempting to control the media and public opinion through its billion-dollar marketing/lobbying

19 | machine.

20 In response to a formal discovery request from Plaintiffs to Monsanto, Monsanto’s attorney

21 . . . . . . .
provided an incomplete list of website domains Monsanto owns or controls in the United States. Ex. 2.*

22
Monsanto refused to provide any website domain maintained outside of the United States, even though
23

24

moot; and therefore, the Court should disregard Monsanto’s request to strike the documents. Moreover,

25 [ Monsanto’s additional cited case, Mineba Co. Ltd. v. Papst, 221 FR.D. 11, 11-12 (D.D.C. 2004), is an example
26 where the court had “previously expressed its frustration at the unnecessary volume of paper with which counsel
feel compelled to inundated the Court.” Mineba, 221 F.R.D. at 12. No such circumstances exist here.

27 * Plaintiffs have yet to receive a response from Monsanto itself.  Monsanto designated this attorney letter as
“Confidential” despite the fact the response is primarily a list of publicly accessible website domains |, thereby
98 || forcing Plaintiffs to file the letter under seal and redact the names of public websites in this Repl y. This is
illustrative of the more general problem Plaintiffs are facing: Monsanto’s continuing and unreasonable refusal to
de-designate documents that are not confidential.

Andrus Wagstaff, P.C.
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such websites can be accessed within the United States. /d. On February 15, 2017, undersigned counsel
randomly selected the second website domain from the list entitled “monsantoblog.com” and viewed
contents that were posted to the website after the first Roundup® case was filed on September 22, 2015.
From that date forward, monsantoblog.com exemplifies the textbook definition of lifigating a case in the
press. The entries on monsantoblog.com attack the credibility of IARC’s assessment, bolster EPA’s
conclusions (which, of course, are compromised by Monsanto’s intentional efforts to inject biases and
flaws into the agency’s process ), directly address “recent litigation,” and accuse Plaintiffs’ attorneys of
solicitation. See Ex. 3A | “Here We Go Again: Dr. Oz and Glyphosate” dated September 24, 2015
(alleging “IARC took a very different approach and selectively included and interpreted data to classify
glyphosate in Category 2A. The IARC classification conflicts with the overwhelming consensus of
regulatory agencies . . ..”); Ex. 3B, “Addressing Recent Litigation on Glyphosate” dated October 8§,
2015 (“after the classification of glyphosae by IARC in Category 2A in March 2015, plaintiffs’ attorneys
in the United States began soliciting plaintiff for potential lawsuits . . . we believe glyphosate 1s safe for
human health when used as labeled and that this suit is without merit”); Ex. 3C, “Have You Heard That
Glyphosate Causes Cancer” dated April 20, 2016 (“You may have heard that glyphosate causes cancer?
You may have also heard recently that red meat causes cancer. If you have, it’s because last year, a group
called the International Agenc vy for Research on Cancer (IARC), decided both are “probable”
carcinogens.”); Ex. 3D, “Monsanto’s Continued Concerns About IARC Glyphosate Claims” dated May
12,2016 (“Given the obvious flaws in its process, the IARC report has s  purred much direct criticism
from global regulatory agencies and scientific experts ... .”); and  Ex. 3E, “Monsanto Responds to
Misleading New York Times GMO Article” dated October 31, 2016 (“despite the article’s alarmist
language about pesticide safety, it is important to note that all pesticides registered for use in the United
States have undergone rigorous health and safety evaluations by the U.S. Environmental Protection
Agency (EPA).” Several of these “blog posts” are demonstratively false and only serve to advance

Monsanto’s litigation position in the court of public opinion.
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Exhibits 3A-3E are only a random sampling of blog entries from just one of the website domains
owned or controlled by Monsanto out of an incomplete list of 36 websites. Further, each article contains
numerous hyperlinks to other articles conveying a similar message, which then link to other similar
articles, and so on, creating a labyrinth of disinformation. Additionally, Monsanto is a member of several
industry organizations that use the media to prom ote their primary agenda: stopping these lawsuits and
this MDL. One example is the American Chemistry Council, which launched the “Campaign for
Accuracy in Public Health Research” (“CAPHR”) a few weeks ago on January 25, 2017 (Monsanto is a
member of the American Chemistry Council, although that membership is not apparent from CAPHR’s
website).> The launch of CAPHR was accompanied by considerable media coverage. Despite its name,
CAPHR’s primary purpose is to discredit IRAC and IARC’s determination thaglyphosate is a “probable
carcinogen.” Indeed, CAPHR’s website currently claims it will seek reform of IARC because “IARC’s
Monographs Program suffers from persistent scientific and process deficiencies that result in public
confusion and misinformed poli cy-making.®” The CAPHR’s campaign to discredit IARC “will be
supported by a news website and Twitter handle.” /d.

Another example is CropLife, of which Monsanto is a primary and influential Member. On June 17,
2016, CropLife reported that it had:

“taken a series of measures to align the industry on its approach to TARC, made
numerous requests for meetings with WHO/IARC, mobilized the scientific
community to question the role of IARC, and encouraged increased reporting in
the media to balance the debate. Specifically, CropLife International’s outreach to
media has sought to question the IARC classification processglarify their mandate
(hazard v. risk) and expose conflicts of interest within TARC’s secretariat and body of
experts’.” Emphasis Supplied. Ex. 4, Page 1, Executive Summary.

® Monsanto’s fingerprint is frequent but often hard to find. To that end, through formal discovery, Plaintiffs
requested a complete list of consultants Monsanto paid for work related to Roundup®, glyphosate, and surfactanty.
Monsanto’s attorneys refuse to provide that list.

6 https://www.americanchemistry.com/Media/PressReleasesTranscripts/ACC-news-releases/ACC-Launches-
Campaign-to-Promote-Credibility-in-Public-Health-Research. html, last visited February 16, 2017.

7 Dr. Janet Collins is CropLife’s Senior Vice President of Science and Regulatory Affairs. Prior to serving in
that capacity, Dr. Collins was Monsanto’s long tenured Director and Lead for Global Regulatory Organization.
On August 24, 2016 and again on October 12, 2016, Dr. Collins wrote to the EPA to request that ‘unfriendly’
scientists be removed from the FIFRA SAP meeting. Ex. SA-5B. Plaintiffs have issued a Third Party Subpoena
to Dr. Collins, and are meeting and conferring with her attorney about her refusal to produce certain documents.

Page 7 of 13
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CropLife further described its ongoing global network strategy to ‘challenge the credibility of TARC’

1 oy
y:
’ “working with issue management consultancy v -Fluence to generate proactive
news/commentary articles published in relevant/influential spaces...the second half
3 of the strategy has involved intelligence sharing with a network of bloggers,
commentators and journalists...”
4 . .
Ex. 4, Page 2, “CropLife International Strategy.”
5
On September 4, 2015, the California Office  of Environmental Health Hazard Assessment
6
; (OEHHA) announced its intention to place glyphosate on California’s Proposition 65 list. In response,

g [[Monsanto sued OEHHA and headed to the press. Indeed, as stated byMonsanto employee Sam Murphy

9 [lon January 21, 2016, to “amplify [its] message on the [Prop 65] lawsuit ,” Monsanto “ executefed] a

2

10 || proactive mainstream and social media effort.” Emphasis Supplied, Ex. 6.

11 In sum, Monsanto has engaged a sophisticated campaign of misinformation meant to discredit
12

Plaintiffs, Plaintiffs’ attorneys, TARC, and other third parties that have opined on the carcinogenic nature
13

of glyphosate.
14
15 C. Monsanto Has Not Demonstrated Good Cause or That Any Minimal Privacy Interest

Outweighs The Public Interest In Viewing The Documents.
16
In the instant matter, Monsanto understates the public’s interest in reviewing documents attached

17

to Plaintiffs” PTO 8 briefing, while overstating the value of these documents as “proprietary” or
18
19 “containing confidential strategies and business plans.” The documents attached to Plaintiffs’ PTO 8

1 [ briefing evidence Monsanto’s intentional behavior aimed at obtaining a desired result from EPA,  ie.,
21 [ the documents evidence Monsanto’s intentional, and successful, attempts to bias and flaw EPA’s

22 I methodologies. This constitutes, at best, embarrassing company conduct, but notwithstanding the

23 embarrassment Monsanto may suffer, Monsanto does not cite a single case in which a court held that

24
evidence of a company’s intentional in  terference with the proper functioning of a federal agency
25

iy constitutes good cause for filing documents under seal.®

271 See, e.g., Brown & Williamson Tobacco Corp. v. F.T.C. 710 F.2d 1165, 1180-81 (6th Cir. 1983) (refusing to

g [ seal records as public had a "strong interest” in obtaining accurate health information related to the levels of tar
and nicotine in cigarettes); Nycomed US, Inc. v. Glenmark Generics, Inc, 2010 WL 889799, at *6 (E.D.N.Y. Mar.
8, 2010) (refusing to seal documents containing allegations of wrongdoing even though party seeking protection

Andrus Wagstaff, P.C.
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Monsanto’s argument as to good cause 1s premised on its misunderstanding of the direct
relevance of Plaintiff’s filed documents, that is, Monsanto again argues the documents were filed “in
support of a non-dispositive discovery motion that is at most tange ntial to this litigation.” Def.’s Resp.
at 8. First, it is clear that Plaintiffs’ PTO 8 Briefing is not a “discovery motion;” but rather, a brief related
to general causation submitted at the request of the Court. Thus, the documents attached to the same are
not “tangential” but include information that is currently at the front and center of this litigation. These
documents demonstrate that Monsanto has engaged in a longstanding effort to control the science as it
relates to its products. These documents s how that Monsanto employees secretly infiltrated the peer -
review boards of scientific journals to “reject” any article that was contrary to Monsanto’s business
interests. Other documents demonstrate Monsanto’s unabashed use of ghostwriting to generate
publications, written by Monsanto, but published under supposedly “independent” scientist’s names,
without any disclosure of Monsanto’s involvement. Indeed, some of these documents reveal old
fashioned bullying, whereby Monsanto discredits or attacks a scientist if they deign to publish anything
unfavorable about glyphosate or Roundup. And all of these documents culminate to show that Monsanto
improperly biased and injected flaws into EPA’s methodology.

These gross deviations from basic decency warrant absolu  tely no confidential protection, let
alone this Court’s departure from the principles of transparency that govern the judicial process.
Assuming arguendo, Monsanto could demonstrate good cause to keep Plaintiffs’ filed exhibits under
seal, i.e., Monsanto could show specific prejudice and harm from making these documents public, the
Court still must “balance the public and private interests to decide whether [maintaining] a protective
order is necessary.” Crossfit, Inc. v. Nat’l Strength & Conditioning Ass 'n ,2015 WL 12466532, at *4
(S.D. Cal. July 16, 2015). There is a strong public interest in getting these documents out from the veil

of secrecy. Indeed, Monsanto is well aware of the need to get documents concerning its misconduct into

alleged it would suffer competitive harm); and Raytheon Aircraft Co. v. U.S., 2007 WL 4300221, at *9 (D. Kan.
Dec. 8, 2007) (granting defendant's motion for a protective order because evidence of wrongdoing was absent and
noting plaintiff could move to modify if evidence of wrongdoing was located).

Page 9 of 13
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the public domain. /n re Agent Orange Prod. Liab. Litig., 104 F.R.D. 559, 575 (E.D.N.Y. 1985), aff’d,
5 | Agent Orange I, 821 F.2d 139 (2d Cir. 1987).

3 The only other argument asserted by Monsanto in support of good cause is that courts have, at
4 [ times, protected the privacy ri ghts of third parties, and that “[s]Jome of the documents at issue contain
information regarding exchanges with outside consultants or with other companies who are not parties
to the dispute.” Def.’s Resp. at 9. However, Monsanto makes no argument as to how  the interests of
these consultants or third parties may be impaired. In fact, as a general matter, the mere existence of a
third party does not lead to the conclusion that a document must remain confidential and sealed.

10 | Kamakana v. City and County of Hono lulu, 447 F.3d 1172, 1180 (9th Cir. 2006) (“a party must make a

11 | particularized showing with respect to any individual document in order to justify sealing the relevant

12 document”). Thus, Monsanto’s mere invocation of the words “consultants” and “companies”  falls far

13 . .
short of the showing required to keep these documents under seal.

14
D. Monsanto Improperly Asks This Court To Adopt A Prejudicial Order That Will

15 Negatively Affect Plaintiffs

16 The Court should deny Monsanto’s improper, and prohibitively broad, request that the Court

17 o . . . . .
enter an Order prohibiting Plaintiffs from filing discovery documents as exhibits to  motions or other

18
filings regarding discovery or case management issuesunless requested by the Court (“Filing Prohibition
19

20 Order”). See, Proposed Order, Dkt. 143-2. The sole motivation behind this request is Monsanto’s wish

51 [ to hide embarrassing documents from the public and litigate this case in complete secrecy. Not only is
22 [ Monsanto’s proposed Filing Prohibition Order oppressive, prejudicial, and unprecede nted, the

23 [ interpretation of that request is ripe for conflict. For instance, how will the Court know when or what to

24 “request” without reviewing the tens of millions of discovery documents and participating in all aspects

25
of discovery? The answer is simpl e: it can’t. To be clear, Plaintiffs do not dispute the need to keep

26

confidential documents that are actually confidential, which is why Plaintiffs stipulated to a Protective
27

78 Order in the first place. But Monsanto’s request extends beyond the Protective Or der to infringe upon

Andrus Wagstaff, P.C.

Plaintiffs” due process rights.
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Further, Plaintiffs have found no case in which this drastic action was ordered absent prior
warnings from a court regarding excessive filings. That is not the case here. Accordingly, Monsanto’s
further request can only be construed as an attempt to avoid its obligations under the Protective and
Confidentiality Order, which requires the parties to engage in a specific process for de -designating
documents that, after review, do not warrant treatment as confidential.

E. CONCLUSION

For the reasons stated above, Plaintiffs respectfully submit that the Court deny Monsanto’s
request to make permanent the sealing of the Exhibits attached to Plaintiffs’ PTO 8 briefing. Plaintiffs
further submit that the Court should deny Monsanto’s reque st for an “order that discovery material not
be filed as exhibits to any future discovery or case management filings unless requested by the Court”

because it is an unreasonable restraint on the parties’ due process rights.

Dated: February 17,2017 /s/ Aimee Wagstaff. Michael Miller,
Robin Greenwald

ANDRUS WAGSTAFF, PC

7171 W. Alaska Dr.

Lakewood, CO 80226
aimee.wagstaff@andruswagstatf.com

THE MILLER FIRM LLC
108 Railroad Ave

Orange, VA 22960
MMiller@millerfirmllc.com

WEITZ & LUXENBURG
700 Broadway

New York, NY 100003
RGreenwald@weitzlux.com

Co-Lead Counsel for Plaintiffs
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ECF CERTIFICATION

Pursuant to Civil Local Rule 5-1(1)(3), the filing attorney attests that she has obtained

3 [ concurrence regarding the filing of this document from the signatories to the document.

5 | DATED: February 17, 2017 /s/ Aimee Wagstaff

ANDRUS WAGSTAFEF, PC

6 Aimee H. Wagstaff, SBN 278480
Aimee.wagstaff@andruswagstaff.com
7 7171 West Alaska Drive

Lakewood, Colorado 80226

8 Telephone: (303) 376-6360
Facsimile: (303) 376-6361
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1 CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was filed with the Court
and electronically served through the CM-ECF system which will send a notification of such filing to

all counsel of record.

DATED: February 17, 2017 /s/ Aimee Wagstaff

7 ANDRUS WAGSTAFF, PC

Aimee H. Wagstaff, SBN 278480

8 Aimee.wagstaff@andruswagstaff.com
7171 West Alaska Drive

9 Lakewood, Colorado 80226
Telephone: (303) 376-6360

10 Facsimile: (303) 376-6361
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UNITED STATES DISTRICT OOURT
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Friday - January 27, 2017 10:05 a.m.

PROCEEDINGS

---000---

THE CLERK: Calling Case Number 16-md-2741, In Re:

Roundup Products Liability Litigation.
Counsel, please state your appearances for the record.

MR. MILLER: Good morning, Your Honor. Michael Miller
on behalf of plaintiffs.

THE COURT: Good morning.

MS. GREENMALD: Good morning, Your Honor. Robin
Greenwald for plaintiffs.

THE COURT: Good morning.

MS. WAGSTAFF: Good morning, Your Honor.
Aimee Wagstaff for the plaintiffs.

MR. HOLLINGSAMORTH: Good morning, Your Honor. Joe
Hollingsworth for Monsanto.

THE COURT: Good morning.

MR. SULLIVAN: James Sullivan for Monsanto.

THE COURT: Good morning.

Okay. Today you can talk as fast as you want and

interrupt each other as much as you want because we have
Jo Ann Bryce as our court reporter, and Jo Ann, if you want to
read a little more about her, you can Google "Jo Ann Bryce" and
"Wall Street Journal."

Okay. Let me sign onto my iPad here. Sorry.

EPA-HQ-2018-000065-0002767
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You really should Google "Jo Ann Bryce" and
"Wall Street Journal." |t's an awesome article.

MS. GREENMALD: We will.

THE COURT: Okay. So it seems |like we don't have that
much to talk about today. On the -- we have some scheduling
stuff. | want to talk a little bit about sealing, and we have
the Common Benefit Fund.

| guess on the Conmon Benefit Fund, | don't really see --
| guess what struck me -- what jumped out at me is that it's
not clear why we need to set a number now, and it strikes me
that that number could be very different depending on how
Phase | comes out. So why not wait until then and use
Monsanto's language until then?

MS. WAGSTAFF: Your Honor, if | may. Aimee Wagstaff.

I think that one of the main reasons to set a number now
is so that counsel who participate or want to file in this MDL
know sort of what the financial obligations are for them and
for their clients; and | think that it's -- the earlier that we
can set a number, | think the better for that exact reason.

You know, for us and this counsel right here that has
participated in the MDL, that may be okay to do, but there are
other counsel all around the country that are waiting to see
sort of what number is set or what the Court does with respect
to the Comon Benefit Order in terms of whether or not they

want to participate in this or not.
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THE COURT: But if the number is 4 percent or
6 percent or 3 percent or 7 percent, is that really going to
affect anybody's decision whether to file a lawsuit?

MS. WAGSTAFF: It may. Well, 3 -- | mean, 3 percent
and 4 percent maybe not; but it's not whether or not to file a
lawsuit, but it may determine whether or not they go to
State Court or Federal Court.

THE COURT: Okay.

MS. WAGSTAFF: And | think that that is -- you know, |
think that the goal -- one of the goals, | think, of Your Honor
and | think of sort of the MDL leadership is to keep this MDL
as sort of the center of the universe as much as we can and as
possible as we can.

THE COURT: But wouldn't a higher number -- well, why
would a higher -- like, which way would it cut? |If there's a
higher number, they're more likely to go to which court?

MS. WAGSTAFF: Well, it depends. It depends on who
you're talking about. And | think that 7 percent, which is a
number that we proposed, is very in line with most of the MDLs
that are around the country.

THE COURT: But if it's a higher or lower number, how
does that affect which court somebody might want to go to?

MS. WAGSTAFF: If it's -- if you get into the double
digits, | think -- so a lot higher, like 10, 11, 12 percent,

which a lot of courts have done -- some people who are not

EPA-HQ-2018-000065-0002769
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going to have an active role in litigating the case may stay
away from the MDL.

THE COURT: Okay. But they know you're asking for
7 percent.

MS. WAGSTAFF: Yeah. Well, we put it on the record.

THE COURT: So we're going to just adopt Monsanto's
language and we can revisit it after Phase |.

MS. WAGSTAFF: Okay.

THE COURT: Okay. So there is -- let's talk about
sealing for a second. There's a motion to seal portions of the
case management statement and portions of Exhibit A to the case
management statement. There hasn't exactly been an
opposition -- or, sorry, there hasn't exactly been a
declaration in support of that from Monsanto, just a statement
that "We want to wait the 30 days -- you know, the standard
30-day period."

And then the other motion to seal we have is a motion to
seal some aspects of the motion to compel the Rowland
deposition, the EPA official, or former EPA official; and
motion to seal some exhibits to the motion to compel the
Rowland deposition, and that is largely e-mail comunications,
internal Monsanto e-mail communications, about Rowland and
about Monsanto's comunications with Rowland and sort of
Monsanto's strategies for how to deal with the EPA and the

federal government.
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Overall what | will say is that you will find, if you go
back and look at my history of ruling on motions to seal, that
| probably deny 95 percent of motions to seal. Most motions to
seal are frivolous and | deny them.

And the parties, particularly companies, take a conpletely
unreasonable view on what should be confidential and what
material would cause them competitive harm. And so | just want
to say at the outset, if | see a pattern of frivolous motions
to seal, | will start sanctioning people. [|'ll start
sanctioning parties and | will start sanctioning lawyers.

This is a big case. There's going to be a lot of
material, and | don't want to see a bunch of frivolous motions
to seal.

With respect to the motion to seal the portions of the

case management statement and portions of Exhibit A to the case

management statement, | cannot possibly imagine an argument in
support of sealing that material. |If you want to make one now,
go ahead, otherwise |I'll deny that motion to seal right now.

MR. HOLLINGSAORTH: Your Honor, | wanted to make an
argument about the Rowland documents.

THE COURT: Right now I'm talking about the case
management statement and the Exhibit A to the case management
statement.

MR. HOLLINGSAORTH: Okay. That goes to the

objections?
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THE COURT: Yes.

MR. HOLLINGSAORTH: Yes.

THE COURT: The deposition testimony.

(Pause in proceedings.)

MR. HOLLINGSAORTH: Wel!l, Your Honor, the objections
to the deposition testimony were made in connection with a
motion to seal the entire transcript, and the motion to seal
the entire transcript was --

THE COURT: Wait a minute. What?

MR. HOLLINGSAORTH: -- what --

THE COURT: |'m sorry. | don't understand. The
objections --

MR. HOLLINGSAORTH: Maybe |'m confused, but the case
management statement has some questions and answers and
objections and colloquy.

THE COURT: From deposition testimony.

MR. HOLLINGSAORTH: Yes.

THE COURT: Correct.

MR. HOLLINGSAORTH: That --

THE COURT: And also Exhibit A to the case management
statement has excerpts from deposition testimony that is
proposed that is right now redacted.

MR. HOLLINGSAORTH: Yes.

THE COURT: Yes.

MR. HOLLINGSAORTH: |I'm referring to the -- |I'm

EPA-HQ-2018-000065-0002772
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referring to the deposition of Dr. Farmer.

THE COURT: Right.

MR. HOLLINGSAORTH: Yes. We, to be safe because we
had designated the entire transcript --

THE COURT: | understand. | read --

MR. HOLLINGSAORTH: Okay.

THE COURT: -- your statement about it in the case
management statement --

MR. HOLLINGSAORTH: Yes.

THE COURT: -- that to be safe you designated the
entire transcript confidential.

MR. HOLLINGSAORTH: Yes.

THE COURT: Right now what |'m asking is: Do you have
any argument for why anything in the case management statement
or Exhibit A to the case management statement should be under
seal?

MR. HOLLINGSAORTH: Well, we did, Your Honor, and we
made that argument. | hear Your Honor's statement and | heard
Your Honor's statement that you have denied 95 percent of your
motions to seal.

THE COURT: Okay. What's your argument for why any of
this stuff in the case management statement or Exhibit A to the
case management statement should be under seal right now?

MR. HOLLINGSAORTH: In light of Your Honor's comments,

it's this: We designated the transcript as confidential in
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accordance with Your Honor's order as we understood it in

connection with protective orders and in accordance with the

Federal Rules of Civil Procedure, especially Rule 30(c), and we

thought that we would have 30 days to look at that transcript
after we had received it --

THE COURT: Okay. But --

MR. HOLLINGSAORTH: -- at which time --
THE COURT: -- you have surely looked at the contents
of -- you can take 30 days to look at the deposition

transcript. You have surely looked at the case management
statement and Exhibit A to the case management statement. Do
you have any argument for why any of the redacted material in
the case management statement or Exhibit A to the case
management statement should be under seal?

MR. HOLLINGSAORTH: Well, that it's part of a
transcript that we designated as under seal at this point, and
the 30 days hasn't --

THE COURT: What do you mean "designated as under
seal"? You designated it as confidential.

MR. HOLLINGSAORTH: That's right. Excuse me.

THE COURT: And the parties' decision to designate
something as confidential bears no relationship at all to
whether something should be filed under seal.

MR. HOLLINGSAORTH: Yes.

THE COURT: Now, portions of the transcript that

10
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you've designated confidential have now been filed, and so |I'm
asking you, because your decision to designate something as
confidential does not in any way support an argument to seal

it, tell me, if you have any substantive reason, why any of the
material in the case management statement or Exhibit A should
be under seal.

MR. HOLLINGSAORTH: It's part of a transcript that we
had designated as confidential, and we haven't gotten to the
issue yet of what we would -- what we would attempt to have
sealed or continue to have sealed, and we think it should
remain confidential pending that sealing.

THE COURT: Okay. That's not the way to think about
sealing. Anytime something is filed under seal -- so anytime
the parties consider filing something under seal or discuss
filing something under seal, the fact that something has been
designated confidential is not a reason to file it under seal.
You need to file a declaration to support filing something
under seal.

| hate it when things are filed under seal that don't need
to be filed under seal. |t creates a lot of work for us. We
have to go through and figure out whether there's any
justification for sealing it. So you need to avoid at all
costs filing anything under seal that does not justify filing
under seal.

The motion to file the portions of this case management

11

EPA-HQ-2018-000065-0002775



o O 0o N o o s N -

NN N N N N e e el md md e el e e e
g bW N -, OO 0N oW N -

Case 3:16-md-02741-VC Document 180-1 Filed 03/14/17 Page 13 of 21

statement and Exhibit A to the case management under seal is
denied. So the parties will file an unredacted version of that
by the close of business today.

MR. MILLER: Yes, Your Honor.

THE COURT: Regarding the motion to seal the materials
connected to the Rowland deposition, |'ve reviewed them. It is

very difficult for me to imagine a justification for sealing

any of those materials; however, | will -- and | will say that
often a company will file a motion to seal materials because
the company perceives the material as embarrassing. | do not

believe in the vast majority of cases that it is appropriate to
seal material merely because it might be embarrassing to the
company .

So | have a very difficult time imagining that | would
grant a motion to seal any of the material submitted in
connection with the motion to compel the Rowland deposition,
but | will consider that as | consider the substance of the
motion to compel the Rowland deposition and | will rule on it
perhaps shortly before | rule on the substance of the motion to
compel or in conjunction with the ruling on the motion to
compel .

With respect to that, | signed a stipulation that would --
a stipulation was submitted to have a hearing on the motion to
compel the Rowland deposition on the 22nd of February, which

was going to be the same day as the case management conference,

12
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and then there's a request to move the case management
conference to March 8th.

Fine to move the case management conference to March 8th.
So we'll go ahead and do that, but | do still want to hear the
motion to compel the Rowland deposition before March 8th. So
what | was going to propose, though, is that we hear that on
February 27th.

MR. MILLER: That's fine, Your Honor.
THE COURT: Okay. So the motion to compel the Rowland
deposition will be heard on the 27th.

And, by the way, | will decide the motion to quash the
Texas A & M subpoena or the motion to quash the subpoena by
Texas A & M in conjunction with deciding the motion to compel
the Rowland deposition. As you saw frommy order the other
day, | think this is -- you know, there's kind of a global
issue to think about, and |'ve asked for briefing on that
issue, and |'ll decide both the motion to quash the Texas A & M
subpoena and the motion to compel the Rowland deposition
together.

| don't need to hear further argument on the Texas A & M

subpoena, but | will hold off on deciding it until we have our
hearing on the Rowland deposition, which will be on the 27th.
And | would also like, and we'll figure out what time in a

second, but | would also like to have science day on the 27th

because it struck me that, you know, science day could have a

EPA-HQ-2018-000065-0002777
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relationship to the Rowland -- you know, the question of how

much discovery should be allowed relating to whether the EPA's
conclusions about glyphosate were biased or flawed and whether
the IARC's conclusions about glyphosate were biased or flawed.

So would that work to have science day on February 27th?
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MR. MILLER: From our perspective, that works.
MR. HOLLINGSAORTH: We think so, Your Honor. We need

to check with some experts.

THE COURT: Okay. So why don't we schedule that for

the 27th for now.

MS. WAGSTAFF: Your Honor?
THE COURT: Yeah.
MS. WAGSTAFF: With respect to science day, at the

last conference that we were here with you, there was some --

there was an agenda item with respect to the scope of science

day, and so that was sort of punted because science day was

punted. Can we -- we aren't prepared, | think both parties, to
discuss that today. Can we get that on a teleconference with
you, or something, just so we know how to prepare for science
day?

THE COURT: Sure.

MS. WAGSTAFF: Okay.

THE COURT: The overall guidance that | will give you,
though, is that | do not want to hear any discussion of which
studies are good studies, which studies are bad studies on this

EPA-HQ-2018-000065-0002778
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issue. | want to learn about how to learn about it. Does that
make sense?

Or, | guess, to put it another way, | want you to -- the
purpose of science day is to try to give me the tools to be
able to examine those studies and examine the expert testimony
about those studies, but not to discuss the studies themselves.

So, in other words, it's more like a college course -- or
for me you should probably treat it more like a high school
course -- just on the general topic of | assume epidemiology
and whatever other fields are relevant to examining these
studies. Does that make sense?

MS. WAGSTAFF: Yeah.

THE COURT: Okay.

MR. HOLLINGSAORTH: Yes, Your Honor.

MS. WAGSTAFF: Thank you.

THE COURT: So | guess what | wouldn't mind doing is
having science day first in the morning and then argument on
the Rowland deposition in the afternoon, which | think could be
helpful probably for the EPA lawyers. Coming out fromD.C., it
might be better for them to have it in the afternoon.

So science day 9:30. Plan on going till lunch. If we
need to go longer, we can go longer. And we'll do argument on
the Rowland -- motion to compel the Rowland deposition at, say,
2:00 o'clock.

Depositions -- oh, yeah. And then you wanted to sort of

15

EPA-HQ-2018-000065-0002779



o O 0o N o o s N -

NN N N N N e e el md md e el e e e
g bW N -, OO 0N oW N -

Case 3:16-md-02741-VC Document 180-1 Filed 03/14/17 Page 17 of 21

calendar February 24th for a possible telephonic argument over
any -- what was that argument going to be about? Any further
depositions?

MR. MILLER: No. | think we're trying to work that
out. We have a schedule that Your Honor set. | think what
Ms. Wagstaff was talking about, there may be some debate about
protocol on science day; wasn't it?

MS. WAGSTAFF: Yeah. But | think what you're talking
about is the letter that we sent. So we have Group A -- or
Group E, I'm sorry, that we have to designate on the 1st. And
we've been pretty good about sort of narrowing down any
disagreements, but we're going to have custodial files from
particular | think Group D and then E after the people that we
get custodial files. So we just want to make sure that we
can -- if we have any, that we can get on the phone with you
and you can sort of tell us which way to go.

THE COURT: Uh-huh.

MS. WAGSTAFF: And if we have it all ironed out and

worked out, then we'll just cancel that with you.
THE COURT: That sounds fine. [I'll sign that. And
you already have a stip, | think.

MS. WAGSTAFF: We have a stip, but did we -- yeah, we
submitted a stipulation with you too, and it said there the
time for the teleconference to be determined by you. So if you

could just add a time for that, we'll join it.

16
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THE COURT: Okay. | will do it.
But | want to reemphasize, | said it several times, but |
want to reemphasize that if you -- you know, on the issue of,

you know, adding custodians, taking people's depositions, if
there's disagreement, the plaintiffs have to make a detailed
written showing in advance of why it's relevant and not
duplicative.

MS. WAGSTAFF: Yeah. We hear you.

THE COURT: Okay. | don't think | can say it too many
times.

So | think what remains, then, is the dispute about the
depositions, and my -- |'ve reviewed the soon-to-be-unsealed
excerpts of the deposition exchanges that are contained in the
case management statement and Exhibit A to the case management
statement, and my reaction is that Monsanto's conduct in those
depositions is not unreasonable or overboard. And in light of
that, |'m not prepared to impose the restriction that you're
requesting.

You know, if Monsanto starts making speaking objections
that are more detailed or with greater frequency such that you
think you need to come back tome, I'll look at it again. And
if Monsanto does go overboard, | will impose the restriction
that you are requesting; but the objections that you included
in the case management statement did not seem unreasonable to

me.

EPA-HQ-2018-000065-0002781
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MR. MILLER: Fine, Your Honor. Thank you.

THE COURT: Anything else for us to discuss today?

MR. MILLER: | think we have a lot of work to do, but
| don't think there's anything left to discuss, Your Honor,
honestly.

MR. HOLLINGSAORTH: Your Honor, on February 27th we'll
do the best we can to make that date. As | said, we do have to
talk to some of our experts.

| think February 27th possibly was a date that we
suggested before, and we had -- we were under the impression
that Your Honor was going to put science day off longer than
February -- | was probably wrong about that -- so we released
everyone.

THE COURT: Yeah. Yeah. No. No. | apologize. No,
you were right about that and | changed my mind about it
because | sort of came to the realization that, you know, in
dealing with some of these discovery issues and in particular,
you know, the IARC -- the question that | posed in my order the
other day about the relevance of IARC bias and EPA bias, it
made me realize that science day actually may be helpful in
answering those questions. So that's why | changed track on
you, and | apologize for that.

MR. HOLLINGSAORTH: So, therefore, can we inform the
Court within two or three business days that February 27th is

okay? | notice that the plaintiffs said it's definitely okay

18
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with them. | think it will be okay with us. And if we've
released people who can't come on the 27th, we'll try our best
to find other people. So we're going to try real hard for the
27th.

THE COURT: Okay. Yeah. And, you know, again,
keeping in mind it doesn't have to be, you know, your experts
who are testifying on which studies are good and which studies
are bad.

MR. HOLLINGSAORTH: Right.

THE COURT: |t just needs somebody who can sort of
teach me how to think about studies.

MR. HOLLINGSAORTH: Right. Thanks for your coments
on that.

THE COURT: AIll right. Anything else?

MR. MILLER: No, Your Honor. Not from plaintiffs. |
don't think so.

MR. HOLLINGSAORTH: No, Your Honor.

THE COURT: AIll right. Thanks very much.

MR. HOLLINGSAORTH: Thank you.

MS. GREENMALD: Thank you, Your Honor.

MR. MILLER: Thank you, Your Honor.

(Proceedings adjourned at 10:30 a.m.)

---000---

19
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HERE WE GO AGAIN: DR.
OZ AND GLYPHOSATE

We just watched the latest episode of Dr. Oz, and
sadly, we weren’t surprised by what we saw. Just
like he did back in April, Dr. Oz used the JARC
classification of glyphosate in Category 2A to

raise confusion and concern with his viewers.
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As a company, we're eager for folks to know more about how our
products help farmers produce food in a more environmentally
sustainable way. We want folks to know that we take safety
extremely seriously, and glyphosate has undergone